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DEFENDANT-APPELLANT’S MEMORANDUM OPPOSING 

PLAINTIFF-APPELLEE’S APPLICATION FOR RECONSIDERATION


Ohio Appellate Rule 26 authorizes applications for reconsideration.  An application for reconsideration is not designed for use where a party simply disagrees with the conclusions reached and the logic used by an appellate court. State v. Owens (1996), 112 Ohio App.3d 334, 336.   Appellate Rule 26 is designed to “prevent miscarriages of justice that could arise when an appellate court makes an obvious error or renders an unsupportable decision under the law.” State v. Owens (1996), 112 Ohio App.3d 334, 336.   This Court should deny the State’s Application for Reconsideration because it fails to call attention to an obvious error in the Court’s decision or raise an issue that was not properly considered by the Court in the first instance.  Garfield Hts. City School Dist. v. State Board of Education (1992), 85 Ohio App.3d 117; Columbus v. Hodge (1987), 37 Ohio App.3d 68.  The application for reconsideration reveals that the State imply disagrees with the conclusions reached and the logic used by this Court. 

The  Plaintiff-Appellee offers five bases for it Application.  None of them satisfies the requirements of Rule 26.

1.
This Court correctly held that Defendant-Appellant effectively objected to the testimony of Steve Weichman.

The State argues that Defendant-Appellant did not properly preserve the issue of the admissibility of Steve Weichman’s testimony.  However, trial counsel unequivocally raised the issue for the trial court to consider.  The attorneys presented their arguments to the court.  (Tr., p.754-758)    The trial judge then stated:

“I have decided what I’m gonna do with it.  I understand your argument, I will note the objection.”  (Tr., p.758, emphasis added)  

The trial court’s admissibility ruling was not conditional in its terms.  The record establishes that trial counsel objected, the issue was brought to the attention of the trial court, the parties stated their positions, and the judge made a clear and unconditional ruling.  Thus, the issue was preserved on the record.


The State also argues that if a more specific objection been made, further testimony about Weichman’s role could have been presented.  The State argues the lack of further testimony caused this Court to be confused about Mr. Weichman’s role in the technical review.  Contrary to the State’s argument, Mr. Weichman’s testimony clearly and fully set out his role in the DNA testing.  He testified that he performed a “technical review.”   Technical review is a process in which one analyst reviews the work of another to determine whether procedures were correctly followed and if the case approach was appropriate.  (Tr., p.797)  Mr. Weichman reviewed Jennifer Duvall’s case notes, the profiles she generated, her findings and her conclusions.  (Tr., p.803)  Lacking personal knowledge, he based his testimony on the out-of-court statements of Jennifer Duvall.  He had no personal knowledge of the sensory observations recorded in DNA report.  

Furthermore, Mr. Weichman testified that he performed a technical review of only part of Ms. Duvall’s report.  (Tr., p.805)  His technical review covered only the second round of testing, but in preparation for trial he reviewed the entire file.  (Tr., p.838)  He testified about the entire file.  The record contains clear and compelling facts that support this Court’s conclusion that Mr. Weichman ’s testimony was improper because he did not have personal knowledge of the actual DNA testing process in this case.  Opinion at ¶49

2.
This Court properly evaluated the testimony of Steve Wiechman.

The State’s argument assumes that this Court was incorrect in considering the admissibility of Mr. Weichman’s testimony because the issue was not properly preserved.  The assumption is wrong.  Not only was Mr. Weichman’s testimony properly evaluated, the same result would have been reached under the plain error analysis.  

 The State argues that nothing prevented Defense Counsel from issuing a subpoena for Jennifer Duvall if he specifically wanted to have her testify.  This argument is irrelevant to the issue.  Moreover, it is indisputably the State’s burden to prove its case in accordance with the dictates of Constitution and the Rules of Evidence.  Due process required Jennifer Duvall to personally testify.  Her unavailability was temporary.  Presenting her observations and conclusions by way of Mr. Weichman’s hearsay was improper and totally unnecessary.


Mr. Weichman’s testimony was profoundly prejudicial. Through him, the State told the jury that the jeans taken from Mr. Crager showed a mixture of DNA profiles, meaning that more than one person contributed to the blood stain.  (Tr., p.811)  The major profile was consistent with Lee Crager, the minor profile could not be adequately identified.  (Tr., p.812)  The Shirt taken from Lee Crager had a mixture of DNA.  The major profile was consistent with Blondie’s DNA, the minor profile was consistent with Lee Crager.  (Tr., p.812-813)  The ring taken from Blondie’s finger had a mixture of DNA.  The major profile was consistent with Blondie’s DNA, the minor profile was consistent with Lee Crager.  (Tr., p.820-821)  Three of the 22 cigarette butts retrieved from the ashtray were tested.  (Tr., p.822-823)  Each of the three showed a mixture of DNA consistent with both Blondie and Lee Crager.  (Tr., p.824)  This testimony was highly prejudicial.

The State asserts that “there was more than sufficient evidence to find the Defendant-Appellant guilty even without any DNA evidence.”  State’s Application, p. 5.  First, this reversal was not based on the sufficiency of the evidence, it was based upon the improper admission of highly prejudicial evidence.  Second, the DNA report and Weichman’s testimony were the heart of the State’s case.  The testimony of the other 43 witnesses was the icing on the cake.  

3.
This Court properly considered the violation of Defendant-Appellant’s Sixth Amendment Right to Confrontation.


The State asserts that it never had an opportunity to brief the issue of the Defendant-Appellant’s right to confrontation.  The State could have requested leave to brief the issue.  The State could have addressed the issue at oral argument.  The State thoroughly articulated its arguments about the confrontation clause in its application for reconsideration.  This Court’s analysis was principled, thorough, and consistent with Crawford vs. Washington. The Application does not point out obvious errors or raise a new issue.  It simply disagrees.  



4.
This Court’s holding does not contradict the holding in State v. McKinney (Oct. 18, 2004), App. No. 04-04-12, 2004-Ohio-5518.

The State asserts that this Court’s decision in the instant case conflicts with “an opinion written by Judge Shaw” in State v. McKinney (Oct. 18, 2004), Defiance App. No. 4-04-12, 2004-Ohio-5518. (A copy is attached to the State’s application for reconsideration.)  Specifically, the State asserts this opinion conflicts with the following statement in the McKinney opinion:  “The hearsay exception at issue here is the business records exception, which does not fall within the Crawford rule.”  State’s Application, p. 10, quoting State v. McKinney, at ¶52.    In McKinney, this Court held that a stolen vehicle report was not admissible under the business record exception to the hearsay rule.  Thus, it was unnecessary to reach the constitutional issue. Therefore, the statement upon which the State relies is dicta.

5.
This Court’s holding is consistent with Crawford v. Washington (2004), 541 U.S. 36.


The State asserts that this Court’s opinion in the instant case conflicts with Crawford v. Washington and “is contrary to nearly every other court which has addressed the issue.”  State’s Application, p. 4
The State’s application for reconsideration is not based on obvious errors, but instead on obvious disagreements the Prosecutor has with this Honorable Court’s conclusion.  The State suggests that this Court’s holding “promotes form over substance and would create tremendous additional and unnecessary expense without improving the reliability of the fact finding process.”  State’s Application, p. 15.  Trials are conducted according to rules designed to produce reliable evidence for the jury to consider.  It is a fundamental requirement that a witness testify about matters within their own personal knowledge.  In addition, the Sixth Amendment of the Constitution commands that a defendant have the opportunity to confront the witnesses against him in court and the witnesses testimony be assessed “in the crucible of cross examination.”  No one condones Esta Boyd’s brutal murder.  No one wants her family to relive the anguish of her death.  Everyone would agree that the person responsible for her death should be appropriately punished.  By the same token, someone should not be punished if they are not responsible.  The problem here is that the process of determining responsibility was short circuited because the rules weren’t followed.
  Plaintiff-Appellee’s Application for Reconsideration must be denied.  
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